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1. Thiscase whichisbasad onanunusud sat of facts rasesanissueof firg impressonfor thisCourt.
Sedificaly, doesMissssippi’ sassgnment Satute together with Mississppi’ swrongful deeth Satutedlow
adefendant tortfeasor to settle with plaintiffs on awrongful deeth daim, then bring an action, as assignee
of the plaintiffs wrongful deeth daim, against what would have been ajoint tortfeesor hed the action been
brought initidly by the plaintiffs against both tortfeesors? Mot juristictionsthat have tackled the question
of assgnahility of wrongful deeth dams have dedined to dlow the assgnment of wrongful deeth daims,
for various reasons. Based on the facts of this case, we do not reach the question today of whether a
wrongful desth may ever beassigned. However, for such acase asthisone, where onetortfeasor attempts
to use the MisssSppi assgnment daute to bring a wrongful deeth daim as assgnee againg another
tortfeasor, we hald the wrongful deeth daimisnot assgneble
FACTS

2. InFebruary, 1996, as aresult of an ice gorm, Mrs. Sarah Jane King's residence was without
power. Her son-in-law hed purchased agasoline powered dectricd generator & Wa-Mart owned Sam's
Club, and brought it to Mrs. King's house. The generatior was mede by Coleman Powermate and was
drivenby aBriggs& Strattonengine. Thegenerator wasin theutility room of Mrs King' shomeand ether
Mrs. King or oneaf her family memberst wasfilling the generator with gasoling, when gasolinewas spilled
onto thefloor of the utility room. Fumes from the spilled gasdline ignited, and Mrs King was severdy
injured. She died deven dayslaer. Thereisno agreament asto what source may haveignited the spilled

gasoline fumes,

11t is unclear who poured the gasoline. The originad complaint stated that it was Mrs. King; an
amended complaint filed dmost two years later stated it was Mrs. King's son; Rheem'’ s appedl brief says
it was Mrs. King's husband.



3.  Litigationproceeded intwo dages Initidly, in April, 1997, Mrs King'sson and adminidrator of
her edate, Ellis King (King), filed a wrongful degth action on behdf of Mrs. King's wrongful deeth
bendfidiaries’ againgt Rheem Manufacturing Company, maker of thegaswater heater that wasaso situated
in the utility room, dleging thet the heater’s gas pilat light ignited the gasoline vgpors and that the water
heater was defective. Thewater heater hed been purchased and inddled by Mrs. King' ssorvin-law. The
Uit a0 named as defendants Southern Fipe & Supply Company, the sdller of the Rheem water hedter,
and SynInc. and Herring Gas Co, suppliersof naturd gasto the King resdence. Southern Fipe & Supply,
Syn, Inc. and Herring Gas agreed to a sattlement totaing $150,000 and were dismissed with prejudice
from the suit.

4. Duing sattlement negatiations, Rheem suggested to King that Coleman Powermate Inc., Briggs
& Stratton Corporation, and Wa-Mart Sores, Inc., (callectively “ Coleman”), asmekersand sdlersof the
generator, should bejoined asadditiond defendantsin the suit becausethe design of the gastank may have
contributed to the fud Foill. Because King' sattorney thought thiswould wesken the case againgt Rheam,
adecisonwasmade not to join Coleman. However, King' satorney suggested thet any additiond daims
agang Coleman might be assigned to Rheem as part of the settlement agreement.  In October, 1998,
Rheemagread to sattlewith King for $7.6 million. Aspart of the sattlement agreement, King and the other
wrongful deeth beneficiaries rdleased Rheem from liahility and assgned to Rheem dl rightsthey might have
agang other parties concerning thisincdert.

1%.  Atthispaint, rather then dismissng theaction againgt Rheam, King, dongwith Rneemasassignee,

filed an amended complant in January, 1999, againg Rheem and Coleman, raising negligence and grict

2 The wrongful death beneficiaries under Mississippi’s wrongful death statute, Miss. Code Ann.
8 11-7-13, were her hushand and thirteen children.
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ligbility daims, and requesting dl damagesthat could have been awarded to the etate of MrsKing and to
the wrongful deeth bendfidiariesof Mrs King, induding compensatory and punitive damages. Rheemthen
answered itsown complaint, admitting dl the substantivedlegationsmede againg itand Coleman. Induded
in Rheem’sansver was a crass-dam for indemnity, contribution and rembursement againgt Coleman.
6.  After intervening ddays?® in Augugt, 2002, Coleman moved for and was granted partid summary
judgment dismissing King because he hed no red interest in the daims in the amended complaint, and
redigning Rheem as the plaintiff and red party in interest. In September, 2002, Coleman moved for
summary judgment on dl dams  The drcuit court denied this motion and dso denied a mation for
recond deration and aptition for certification for interlocutory gpped. Colemanthenfiled apetitiontothis
Court for interlocutory gpped, which we granted. See M.RA.P. 5.

7.  Coleman' sprimary issueon goped iswhether thewrongful desth bendficiaries assgnment of their
rights to Rheem authorizes Rheem to prosecute a wrongful deeth action for Mrs. King's desth under
Missssppi’s wrongful degth datute. Coleman aso raises issues regarding Rheem's aross daim for
indernity, contribution and rembursament, but according to Rheem, it no longer brings these dams
because of its redignment as plaintiff in thissuit. Rheem satesthat Miss. Code Ann. 8 85-5-7 (1999),*
confersaright of contribution in tort to adefendant thet isjointly liable with other parties, but concedesthet

because there has been no legd judgment againd it, contribution, indemnity, and reambursament are nat

3 The case was removed to federal court and remanded back to state court. After this, the case
was removed from the active circuit court docket until July, 2002, pending bankruptcy proceedings of
Coleman's parent company, Sunbeam Corp.

4 Section (4) of Mississippi‘salocation of fault statute states: “ Any defendant heldj ointlyliable
under this section shdl have aright of contribution againg fellow joint tort-feasors. A defendant shdl be
held responsiblefor contribution to other joint tort-feasors only for the percentage of fault assessed to such
defendant.” Miss. Code Ann. 8§ 85-5-7 (emphasis added)
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avaladetoit under Missssppi law. Therefore, thisopinion dedsonly with thewrongful deethdaim. We
hald that Rheem’s crass daims for contribution, indemnity, and reambursament are to be dismissed with
prejudice.

8.  We ae parsuaded that Missssppi’s wrongful deeth datute is not the appropriate avenue for a
clam such asthis between partiesthet are, in redlity, both adverse to the origind plantiffs. We hold thet
the trid court erred as a matter of law when it denied Coleman’s motion for summary judgment. A
wrongfu deeth daim is not assgneble by a wrongful desth beneficiary to one tortfeasor to be asserted
againg another joint tortfeasor.

ANALYSS

9.  The gandard for granting summary judgment is st forth in Miss. R. Civ. P. 56. We review de
novo the granting or denying of summary judgment and examine dl the evidentiary metters before us -
admissons in pleadings answers to interrogetories, depostions, afidavits, etc.  The burden of
demondrating theat no genuine issue of fact exigsis on the moving party. Thet is the non-movant isgiven
the benefit of the doubt. McCullough v. Cook, 679 So.2d 627, 630 (Miss. 1996). If, inthisview, there
ISno genuineissue of materid fact and themoving party isentitled to judgment asamatter of law, summeary
judgment should be entered in that party’ sfavor. The party opposing the maotion must be diligent and may
not rest upon dlegations or denidsin the pleadings but must st forth spedific facts showing thet there are
indeed genuineissuesfor trid. Richmond v. Benchmark Constr. Corp., 692 So.2d 60, 61 (Miss.
1997). A mation for summary judgment is not a subdtitute for trid of digouted fact issues Accordingly,
the court cannat try issues of fact on aRule 56 mation; it may only determine whether there are issues to

betried. Dennisv. Searle, 457 So.2d 941, 944 (Miss. 1984).



110. Colemandamsthat thetrid court should have granted summeary judgment to them on thewrongful
death daim because (1) Rheem isnat an individud authorized by Mississippi’s wrongful deeth satute to
bring an action, thus it is satutorily prevented from bringing the action, (2) Rheem's atempt to teke
assgnment in awrongful degth action is againg the prevailing law of other juridictions, and (3) dthough
Rheemcdlsits dam awrongful degth action, it isin redlity a suit seeking contribution and/or indemnity,
which it cannot do under Mississippi law.

11. Rheemcountersthat thereisnathinginthelavsof Missssppi whichwould prohibit the assgnment
of alegd right; thet the origind plantiffs have the legd right to settle with some parties and resarve thar
rights againg others, and that Rheam, as assignee of the rights recaived from the origind plaintiffs, now
occupies the pogtion of the plaintiffs, pursting aremedy legdly vested in them.

Mississippi’ s Wrongful Death Statute

12. Contrary to somejuridictions Mississppi lawv genegrdly dlows assgnment of personal injury
dams through @ther the assgnment Satute, Miss. Code Ann. 8 11-3-7 or the survivd gatute, MissCode
Am. § 91-7-233 (Rev. 1994). However, theassignahility of persond injury daimsdoesnot automaticaly
extend towrongful deesth daims, which aregoverned by the Mississippi wrongful desth Satute, Miss Code
Am. §11-7-13. “Clamsfor degth exig soldly by virtue of Satute, and most commonly, such datutesvest
the cause of action in a specified individud . . . while the right to the proceeds is given to ssparatey
goedified parsons. .. R. D. Hursh, Annotation, Assignability of Claim for Personal Injury or
Death, 40 A.L.R.2d 500, 8 9[d], a 514 (1955). Missssppi’swrongful degth statute specifies certain
individuals who may bring an action for wrongful deeth and certain other individualswho may benfit from

the proceeds of thedam:



The attionfor such damagesmay be br ought inthenameof the persond representaive
of thedeceased personfor the benefit of all per sonsentitled under thelaw to
recover, or by widow for the degth of her husband, or by the husband for the death
of thewife, or by the par ent for the degth of achild, or inthenameof achild, orinthe
name of achild for the deeth of aparent, or by abr other for the degth of asger, or by
asister for the degth of abrother, or by asister for the desth of asgter, or abrother
for the degth of a brother, or dl parties interested may join in the suit, and there shdl be
but one (1) suit for the same deeth which shdl ensue for the bendfit of dl parties
concerned, but the determination of such suit shal not bar another action unless it be
decided onitsmerits .. . .
Miss Code Ann. §11-7-13(emphadsadded). Defendantsarguethat becausethewrongful desth Satute
crested anew cause of action in derogation of the common law, it must be drictly condrued. Franklin
v. Franklin ex rel. Phillips, 858 So.2d 110, 115 (Miss. 2003); Boroughsv. Oliver, 217 Miss.

280, 64 S0.2d 338 (1953). Only those individuds ligted in the wrongful degth Satute may bring this
independent cause of action. Partyka v. Yazoo Dev. Corp., 376 So.2d 646, 650 (Miss. 1979) (citing
Hasson Grocery Co. v. Cook, 196 Miss. 452, 459, 17 So.2d 791 (1944)); see also Franklin, 858
So.2d a 115 (114) (“Only thoseindividudslisted in thewrongful desth statute may bring thisindependent
causeof action.”). Thus, defendants argue thet because the wrongful degth satute limits the authority to
bring an action to spedified individuals, and because it does nat pedificaly dlow assgnment of actions,
assgnment of awrongful desthdamisnoat dlowed. Thisargument has particular merit in referenceto the
present ca=. It is hard to envison that the Legidature intended that atortfeasor should be able to stile
withawrongful degth plaintiff, then turn around and sue putative joint tortfeasors using the plaintiffs cause
of action. To dlow this would dlow drcumvention of the gpplicable satute contralling the right of
contribution and dlocation of fault. See Miss. Code Ann. 8 85-5-7 (1999). Theremay beasgtuationin

which awrongful desth dam would be assgnadle, but thisis not it.



113.  Many juridictions digtinguish between the assgnment of the cause of action, and the assgnment
of the proceeds of the cause of action, the latter seen as a fredy assignable property right rether then a
datutory rignt. Andrea G. Nadd, Annotaion, Assignability of Proceeds of Claim for Personal

Injury or Death, 33 A.L.R4th 82, 8 8[d], a 106 (1984). We do not address the assignability of
proceeds of wrongful deeth daims, as this quedtion is nat before us. Our holding is limited to the
assgnment of thewrongful deeth cause of action.

Prevailing law in other jurisdictions.

114.  “It s;ems well sdttled that, absent contrary Satutory provisons, an individuad who, under the
goplicable desth atute, is authorized to bring an action to recover for adesth may not assign to another
his right to prasecute such action.”  Assignability, 40 A.L.R.2d 500, § 9[b], a 514. Alabamaand

Georgia have adopted the view thet wrongful degth dams cannot be assigned because thewrongful desth
datute veds the right of recovery soldy in the person(s) named in the datute. Other states have hdd thet
the persond nature of wrongful deeth actions and the dose rdaionship between the decedent and the
benefidaries predude assgnment of awrongful deeth daim. Some juridictions have determined thet to
dlow assgnment of wrongful deeth dams would increase the risks assodiated with maintenance and

champerty.> Thefadllowing jurisdictions have determined that an action to recover for adesth may not be
assgned: Alabama- Holt v. Stollenwerck, 56 So. 912 (Ala 1911) (dictum); Georgia - Bloodworth

v. Jones, 11 SE.2d658(Ga 1940); New York - Travelers’ Ins. Co. v. LouisPadulaCo., 121 N.E.

348 (N.Y. 1918); Oregon - Rorvik v. North Pac. Lumber Co., 99 Or. 58, 190 P. 331, 195 P. 163

® Champerty is “[a] bargain between a stranger and a party to a lawsuit by which the stranger
pursues the party’s claim in consideration of receiving part of any judgment proceeds.” Black’s Law
Dictionary 231 (6th ed. 1990).



(1920) (overruled onother grounds,Hansen v. Hayes, 175 Or. 358, 154 P.2d 202(1944); Pennsylvania
- Marsh v. Western New York & P. R. Co. 204 Pa. 229, 53 A. 1001 (1903); Utah - ReBehm's
Estate 117 Utah 151, 213 P.2d 657 (1950); Ariz-Chevron Chem. Co. v. Superior Court, 131 Ariz
431, 641 P.2d 1275 (1982); Cal - Mayo v. White, 178 Ca. App. 3d 1083, 224 Cdl. Rptr. 373 (5th
Did. 1986); Fla- Clar v. Dade County, 116 So. 2d 34 (Fla. Digt. Ct. App. 1959) (citing annatation);
Mo - Forsthovev. Hardware DealersMut. Firelns. Co., 416 SW.2d 208 (Mo. Ct. App. 1967)
(ating annotation).

115.  Theonlyjurisdictionsthet have dlowed assgnment of wrongful desth daimsareLouisang, lllinois,
Texas, and lowa Louigana and lllinois have datutory authorizetion for assgnment of these daimsin
catan dreumdances. Texas courts have susained assgnments of wrongful desth dams when the
assgnments have been made &fter thefiling of it on the daims; such holdings have been mede pursuiant
to aTexasdatute authorizing thetrandfer of causes of action upon which suit hasbeenfiled, which hasbeen
condrued to extend to degth actions. See Assignability, 40 A.L.R.2d 500, § 9], a& 515. lowahas
held that held awrongful deeth daim assgnment void, but only because of the lack of congderation, and
not because the deeth dam was inherently nonassgnable. Flynn v. Chicago G. W. R. Co., 159 lowa
571, 141 N.W. 401 (1913). No jurisdiction has yet authorized one tortfeasor to bring an action againgt

ajoint tortfeasor as assgnee of the wrongful desth bendficiaries



Mississippi law governing allocation of fault
6. Cdemanaguestha Rheemisatempting to usetheMissssippi assgnment satute? tobringadam
thet it could nat bring under Missssippi’s dlocation of fault gatute,” and cites Wilson v. Giordano
I nsurance Agency, I nc., 475 S0.2d 414 (Miss. 1985), to support thiscontention. Wilson, whichwas
decided prior to the current dlocation of fault Satute, determined that the Missssppi assgnment datute
did not overide the exigting common law prohibiting contribution between joint tortfeasors. In Wilson,
a couple financed the purchase of a house through a mortgage company, purchasing flood insurance
through a sparate insurance agency.  The couple purchased the flood insurance during dosing, but the
mortgage company mistakenly told theinsurance company to cancd the policy becauseit wasnot required.
Theinsurancewas cancdled without theknowledge of the purchasarsand without arefund of theinsurance
premium from the insurance agent. The house was subsequently damaged in aflood. The mortgage
company, recognizing itsvulnerahility, offered to pay the couplethefull amount of the coveragethe couple
hed origindly purchasad, and aspart of the agreament, the couple assigned any daimsthey had againg the
insurance company to the mortgege company. The mortgage company then filed suit againg theinsurance
company asassgneedf thecouple. ThisCourt quoted thetrid court’ sfinding prior to afirmingitsdismissa
of the mortgege company’ s lavaLit:

It is the opinion of this Court that the assgnment from the plaintiffs to [the mortgage

company] wasvdid. However, ance this Court has found thet [the mortgage company]

is a joint tortfeasor, [it] is estopped from pursuing this action againg [the insurance
agency].

Id. at 417.

® Miss. Code Ann. § 11-7-3 (1972). This statute alows the assignee of any chose in action to
sue for and recover on the action in his own name, as long as the assgnment isin writing.

" Miss. Code Ann. § 85-5-7.
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117. Rheemargues thet the legd reasoning of Wilson is no longer vaid and dites Sneed v. Ford
Motor Co., 735 So.2d 306 (Miss. 1999) in support of this contention. In Sneed, the passengersof an
automahileinvalved in ardllover accident sued, anong others, the driver of the vehide and his parent’s
insurance company. The insurance company sdtled with the passengers prior to trid.  The settlement
agreament provided thet the passengers would bring an action againg Ford Motor Company, for which
the insurance company would pay the expenses. Upon recovery, the insurance company would be pad
its expenses and its settlement amount, after which additional proceeds would go to the passengers. The
trid court determined the agreement to be champertous. This Court dated that the determingtion of the
issuein Sneed waswhether the insurers had ared and legitimete interest in the dams, or whether they
should be characterized as intermeddling strangers and barred by the champerty Satute as a matter of
public palicy. This Court held thet the agresment was not champertous and was avaid assgnment.

118. Rheam'sagument iswithout merit. Sneed does not invaidate Wilson, because this Court did
not address the issue that the insurance company may be viewed as ajoint tortfeasor with Ford Motor
Company. The only issue addressed by this Court was whether the contract between the insurance
company and the plaintiffs was champertous, whereasinWil son, even though the assgnment was found
to be vdid, the vdidity of the assgnment did not overide the common law rule againg contribution from
joint tortfeasors.

119. Missssppi lawv now expliatly confers aright of contribution in tort to a defendant thet is jointly
lisble with ancther party. Miss Code Ann. 885-5-7(4). Thisiscontingent ontherebang ajoint judgment
agand thedefendants E state of Hunter v. General MotorsCorp., 729 S0.2d 1264, 1275-76 (Miss.
1999). However, Rheem has conceded thet, basad on this datute, it is not digible for contribution
because there has been no judgment entered againgt it. Thereis no case dited by Rheem that shows thet

11



the Missssppi assgnment datute preempts the dlocation of fault gatute, and we dedine to take this
position.

CONCLUSION
120. Wehaldthet thetrid court erred asamétter of law whenit denied defendants motion for summeary
judgment on dl daims. Rheem conceded without argument thet its contribution and indemnity daimsare
not avalabletoit under Mississippi law. Additiondly, Missssppi’ swrongful deeth Statute doesnot confer
upon a tortfeasor the right of assgnment of a plaintiff’'s wrongful deeth cause of action. Therefore, we
reversethetrid court’' sorder denying the defendants summiary judgment mation, and we render judgment
here in favor of Coleman Powermate Inc., Briggs & Stratton Corporation, and Wd-Mart Stores, Inc.,
dismissng the amended complart, this action, and Rheem’s cross daims with prgudice
121. REVERSED AND RENDERED.

SMITH, CJ., WALLER, PJ., EASLEY, CARLSON AND RANDOLPH, JJ.,
CONCUR. DIAZ, GRAVESAND DICKINSON, JJ., NOT PARTICIPATING.
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